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 1 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
Justin McCallum appeals from his judgment of conviction after a jury found him 
guilty of one count of lewd conduct with thirteen-year-old A.M., and one count of felony 
destruction of evidence for erasing data from his cellular telephone. At the time,  Mr. 
McCallum was on probation in another case, after he pled guilty to one count of delivery 
of a controlled substance.  Following the jury trial, Mr. McCallum was sentenced to an 
aggregate unified sentence of 25 years, with five years fixed, for the lewd conduct 
conviction, five fixed years on the felony destruction of evidence conviction, and his 
probation was revoked in the delivery case and his sentence of four years, with one 
year fixed, was executed.  On appeal, Mr. McCallum asserts that insufficient evidence 
existed to convict him of felony destruction of evidence, and that the district court 
abused its discretion as his sentences are excessive given any view of the facts.  He 
further contends that the district court abused its discretion in failing to reduce his 
sentences in light of the additional information submitted in conjunction with his Idaho 
Criminal Rule 35 (hereinafter, Rule 35) motion.  Mr. McCallum also asserts that the 
district court abused its discretion when it revoked his probation in the delivery case. 
This Reply Brief is necessary to address the State’s erroneous assertion that the 
jury instructions constitute evidence of the nature of the charge, and to address the 
State’s contention that Mr. McCallum invited the district court to execute his sentence of 
incarceration. 
 
 
 2 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. McCallum’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but 
are incorporated herein by reference thereto. 
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ISSUES 
1. Is there sufficient evidence to support the conviction for felony destruction of 
evidence? 
 
2. Did the district court err in admitting irrelevant text messages?1 
 
3. Did the district court abuse its discretion when it revoked Mr. McCallum’s 
probation in the delivery case? 
 
4. Did the district court abuse its discretion in sentencing Mr. McCallum to twenty-
five years, with five years fixed, following his conviction for lewd conduct and 
felony destruction of evidence? 
 
5. Did the district court abuse its discretion when it denied Mr. McCallum’s Idaho 
Criminal Rule 35 Motion? 
 
                                            
1 In his Reply Brief, Mr. McCallum will focus only on the sufficiency and the probation 
revocation issues as the other issues were fully addressed in his Appellant’s Brief. 
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ARGUMENT 
 
I. 
 
There Is Insufficient Evidence To Support The Conviction For Felony Destruction Of 
Evidence 
 
 In its Respondent’s Brief, the State contends that, because Mr. McCallum 
“expressly  declined  to  object”  to  the jury instruction telling the jury that lewd conduct 
was a felony offense, “the  parties essentially stipulated that the ‘subject criminal 
offense’ in this case was a felony.”  (Respondent’s Brief, pp.9-10.)  However, the parties 
actually did not stipulate to this as a fact, and the State was required to present 
evidence that the subject offense, lewd conduct, was a felony offense. 
The Idaho Supreme Court recently addressed a similar argument in State v. 
Yermola, 159 Idaho 785, 789 (2016):  
The State argues that the jury instruction setting forth the elements of the 
crime of grand theft was sufficient evidence that the inquiry or 
investigation involved a felony criminal offense. That instruction began 
with the words, “In order for the defendant to be guilty of Grand Theft by 
Possession of Stolen Property, the state must prove each of the 
following.” The State contends that labeling the crime as “Grand Theft” 
provided sufficient evidence that the crime being investigated was a felony 
criminal offense. The jury instructions are not evidence. Holding that a jury 
instruction would provide evidence of a crime charged would be no 
different from holding that the judge, not the jury, could determine an 
element of the crime. 
 
State v. Yermola.  
 There is insufficient evidence in the record to support Mr. McCallum’s conviction 
because there is no evidence in the record that demonstrates that the subject offense is 
a felony.  Jury instructions are not evidence.  Yermola, 159 Idaho at 789.  Failure to 
object is not stipulation that the subject criminal offense was a felony.   
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Because there is no evidence in the record that the subject crime, lewd conduct, 
was a felony offense, Mr. McCallum’s conviction for felony destruction of evidence must 
be vacated. 
II. 
The District Court Abused Its Discretion When It Revoked Mr. McCallum’s Probation  
 
The State argues that Mr. McCallum invited the district court to revoke his 
probation and order his sentence into execution (Respondent’s Brief, pp.24-25); 
however, the State is convoluting the recommendations of defense counsel to produce 
an illogical result. 
At the disposition/sentencing hearing, Mr. McCallum’s counsel asked the district 
court to sentence his client to a retained jurisdiction.  (10/13/15 Tr., p.26, Ls.2-25.)  
While counsel said it was concurring with what the State recommended, counsel then 
added that he wanted the PV to run concurrent to the sentence in the lewd conduct 
case.  (10/13/15 Tr., p.27, Ls.6-14.)   
The primary purpose of rider is to enable the trial court to obtain additional 
information regarding the defendant’s rehabilitative potential and suitability for 
probation—probation is the ultimate objective of a defendant who is on a retained 
jurisdiction.  State v. Chapel, 107 Idaho 193, 194 (Ct. App. 1984).  It makes no sense to 
twist defense counsel’s remarks to mean that while he wished for the sentence to be 
retained in one case, he wanted the sentence to be executed in the other case such 
that when Mr. McCallum successfully completed his rider and was placed on probation 
in one case, he would still be incarcerated in the other case.  The State’s manufactured 
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reading of defense counsel’s recommendations to invite error are unsupported by the 
record and by the application of common sense. 
In light of the evidence that was presented to the district court, it abused its 
discretion when revoked Mr. McCallum’s probation. 
 
CONCLUSION 
Mr. McCallum respectfully requests that this Court vacate his judgment of 
conviction for felony destruction of evidence and lewd conduct, and place him back on 
probation in the delivery case.  Alternatively, Mr. McCallum requests that this Court 
reduce his sentences as it sees fit. 
 DATED this 3rd day of January, 2017. 
 
      ______/S/___________________ 
      SALLY J. COOLEY 
      Deputy State Appellate Public Defender 
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